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Government. HUD’s decision to ap-
prove or disapprove a Consolidated Re-
structuring Plan will be made on a 
case-by-case basis. 

[65 FR 15485, Mar. 22, 2000, as amended at 72 
FR 66038, Nov. 26, 2007] 

§ 401.402 Cooperation with owner and 
qualified mortgagee in Restruc-
turing Plan development. 

A PAE must comply with section 
514(a)(2) of MAHRA by using its best ef-
forts to seek the cooperation of the 
owner and qualified mortgagee or its 
designee in the development of the Re-
structuring Plan. If the owner fails to 
cooperate (as demonstrated by reason-
able progress in development of a Re-
structuring Plan) to the satisfaction of 
the PAE and HUD agrees, the PAE 
must notify the owner that the PAE 
will not develop a Restructuring Plan. 
This notice will be subject to dispute 
and administrative appeal under sub-
part F of this part. If the qualified 
mortgagee does not cooperate in modi-
fying the mortgage, the PAE and 
owner may continue to develop a Re-
structuring Plan to restructure the 
loan using alternative financing. 

§ 401.403 Rejection of a request for a 
Restructuring Plan because of ac-
tions or omissions of owner or affil-
iate or project condition. 

(a) Ongoing determination of owner and 
project eligibility. Notwithstanding an 
initial determination to accept the 
owner’s request for a Restructuring 
Plan, the PAE is responsible for a fur-
ther more complete and ongoing as-
sessment of the eligibility of the owner 
and project while the Restructuring 
Plan is developed. The PAE must ad-
vise HUD if at any time any of the 
grounds for rejection listed in para-
graph (b) of this section exist. 

(b) Grounds for rejection—(1) Suspen-
sion or debarment. Neither a PAE nor 
HUD will continue to develop or con-
sider a Restructuring Plan if, at any 
time before a closing under § 401.407, 
the owner is debarred or suspended 
under 2 CFR part 2424. 

(2) Other grounds. HUD may elect not 
to permit continued consideration of 
the Restructuring Plan at any time be-
fore closing under § 401.407, if: 

(i) An affiliate is debarred or sus-
pended under 2 CFR part 2424; 

(ii) HUD or the PAE determines that 
the owner or an affiliate has engaged in 
material adverse financial or manage-
rial actions or omissions as described 
in section 516(a) of MAHRA, including 
any outstanding violations of civil 
rights laws in connection with any 
project of the owner or affiliate; or 

(iii) HUD or the PAE determines 
(under § 401.451(c) or otherwise) that 
the project does not meet the housing 
quality standards in § 401.558 and that 
the poor condition of the project is not 
likely to be remedied in a cost-effec-
tive manner through the Restructuring 
Plan. 

(3) Exception for sale. This paragraph 
does not apply (except (2)(iii)) if a sale 
or transfer is proposed under § 401.480. 

(c) Dispute and appeal. An owner may 
dispute a rejection under this section 
and seek administrative review under 
the procedures in subpart F of this 
part. 

[65 FR 15485, Mar. 22, 2000, as amended at 72 
FR 73496, Dec. 27, 2007] 

§ 401.404 Proposed Restructuring 
Commitment. 

A PAE must submit a Restructuring 
Plan and a proposed Restructuring 
Commitment to HUD for approval, 
prior to submitting the Commitment 
to the owner for execution. The sub-
mission may not occur earlier than 10 
days after the public meeting required 
by § 401.500(d). The proposed Restruc-
turing Commitment must be in a form 
approved by HUD, incorporate the Re-
structuring Plan, and include the fol-
lowing: 

(a) The lender, loan amount, interest 
rate, and term of any mortgages or un-
secured financing for the mortgage re-
structuring and rehabilitation, and any 
credit enhancement; 

(b) The amount of any payment of a 
section 541(b) claim; 

(c) The type of section 8 assistance 
and the section 8 restructured rents; 

(d) The rehabilitation required, the 
source of the owner contribution, and 
escrow arrangements; 

(e) The uses for project accounts; 
(f) The terms of any sale or transfer 

of the project; 
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(g) A schedule setting forth all 
sources and uses of funds to implement 
the Restructuring Plan, including set-
ting forth the balances of project ac-
counts before and after restructuring; 

(h) All consideration, direct or indi-
rect, received or to be received by the 
PAE or a related party, if known, in 
connection with any matter addressed 
in the Restructuring Commitment, ex-
cept amounts paid or to be paid by 
HUD; and 

(i) Other terms and conditions pre-
scribed by HUD. 

§ 401.405 Restructuring Commitment 
review and approval by HUD. 

HUD will either approve the Restruc-
turing Commitment as submitted, re-
quire changes as a condition for ap-
proval, or reject the Plan. If the Plan is 
rejected, HUD will inform the PAE of 
the reasons for rejection, and the PAE 
will inform the owner. HUD’s rejection 
of the Plan is subject to the dispute 
and administrative appeal provisions of 
subpart F of this part. 

§ 401.406 Execution of Restructuring 
Commitment. 

When HUD approves the Restruc-
turing Commitment, the PAE will de-
liver the Restructuring Commitment 
to the owner for execution. The Re-
structuring Commitment becomes 
binding upon execution by the owner. 
An owner who does not execute the Re-
structuring Commitment may appeal 
its terms and seek modification under 
subpart F of this part. 

§ 401.407 Closing conducted by PAE. 
After the owner has executed the Re-

structuring Commitment, the PAE 
must arrange for a closing to execute 
all documents necessary for implemen-
tation of the Restructuring Plan. The 
PAE must use standard documents ap-
proved by HUD, with modifications 
only as necessary to comply with appli-
cable State or local laws, or such other 
modifications as are approved in writ-
ing by HUD. 

§ 401.408 Affordability and use restric-
tions required. 

(a) General. The Restructuring Plan 
must provide that the project will be 
subject to affordability and use restric-

tions in a Use Agreement acceptable to 
HUD. The Use Agreement must be re-
corded and in effect for at least 30 
years. It must include at least the pro-
visions required by paragraphs (b) 
through (j) of this section. 

(b) Use restriction. The project must 
continue to be used for residential use 
with no reduction in the number of res-
idential units without prior HUD ap-
proval. 

(c) Affordability restrictions. Except 
during a period when at least 20 per-
cent of the units in a project receive 
project-based assistance: 

(1) At least 20 percent of the units in 
the project must be leased to families 
whose adjusted income does not exceed 
50 percent of the area median income 
as determined by HUD, with adjust-
ments for household size, at rents no 
greater than 30 percent of 50 percent of 
the area median income; or 

(2) At least 40 percent of the units in 
the project must be leased to families 
whose adjusted income does not exceed 
60 percent of the area median income 
as determined by HUD, with adjust-
ments for household size, at rents no 
greater than 30 percent of 60 percent of 
the area median income. 

(d) Comparable configuration. The type 
and size of the units that satisfy the af-
fordability restrictions of paragraph (c) 
of this section must be comparable to 
the type and size of the units for the 
project as a whole. 

(e) Nondiscrimination against voucher 
holders. An owner must comply with 
the nondiscrimination provisions of 
§ 401.556. 

(f) Enforcement. The Use Agreement 
must contain remedies for breach of 
the Use Agreement, including mone-
tary damages for non-compliance with 
paragraphs (c) and (g) of this section. 

(g) Compliance with physical condition 
standards. The Use Agreement must re-
quire that the property be maintained 
in compliance with the requirements of 
§ 401.558. 

(h) Reporting. The Use Agreement 
must contain appropriate financial and 
other reporting requirements for the 
owner. These reports must comply with 
the Real Estate Assessment Center 
protocol or subsequent standards re-
quired by HUD. 
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